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JUDGMENT

WATT-PRINGLE, AJ

1.  This is an application in terms of section 158(1)(g) of the Labour Relations

Act 66 of 1995 (‘the LRA”) and section 6 of the Promotion of
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Administrative Justice Act, 3 of 2000 (“PAJA”) for an order reviewing and

setting aside the decision of the Minister of Labour (“the Minister”) taken

No such collective agreement was ever concluded under

the auspices of the bargaining Council; and

212 No valid decision was ever taken to request the
extension of the purported collective agreement to non-

parties pursuant to section 32 (5) or at all.
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3. This renders it unnecessary for me to consider the remaining grounds of

review, as those referred to above go to the very heart of the matter.

6. In that application as in the present, the first applicant (‘“NEASA”) was the
first applicant and driving force behind the application. The judgment noted
that NEASA represented some 1250 employers who operate within the

Bargaining Council’s registered scope.

7. On 18 July 2011 a collective agreement was concluded in the Bargaining

Council which amended certain clauses in the Bargaining Council's main
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collective agreement relating to sectoral conditions of employment and

other matters of mutual interest between employers and employees in the

sector. The agreement was intended to regulate these until 30

revie on the basis of non-compliance with the peremptory requirements
of section 32(3) (b) and (c) of the LRA. In short, those sub-sections
provide that a collective agreement may not be extended in terms of sub-
section 32(2) unless the Minister is satisfied that the majority of all the
employees who, upon extension of the collective agreement, will fall within

the scope of the agreement, are members of the trade unions that are
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parties to the Bargaining Council and that the members of the employers’

organisations that are parties to the Bargaining Council will, upon the

11.
stive agreement,

: days to afford the

12,

(a) the parties to the Bargaining Council are sufficiently
representative within the registered scope of the

Bargaining Council; and

(b) the Minister is satisfied that failure to extend the
agreement may undermine collective bargaining at

sectoral level or in the public service as a whole.”
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13. In the event, van Niekerk J set aside the decision by the Minister to extend
the collective agreement to non-parties and declared invalid and of no

force or effect the Government Notice published on 23 2011 in

which that decision was published.

14, the, folloWing orders, as

en Notice R 748 published in the Government

mber 34613 on 23 September 2011 is declared invalid

Q: force and effect.

(3) Paragraphs 1 and 2 of this order is suspended for a period of
four months to enable the first respondent to consider whether or
not to make a decision to extend the collective agreement in terms
of section 32(5) of the Labour Relations Act, 66 of 1995. In the
absence of any decision within the period stipulated, this order

shall lapse.”
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15. On 14 January 2013, the Bargaining Council addressed a submission for

extension of the collective agreement in terms of section 32(5) of the LRA

16.

17.

£ of the second and third years.”
18. The full import of that note is the following:

18.1 In the collective agreement published by the Minister in September
2011, the wage table for the period 26 September 2011 to 30 June
2012 applicable to Grades A to H contains percentage increases
on actual hourly rates of pay excluding allowances of which the

employee was in receipt on 30 June 2011, the amount thereof per
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hour and the new minimum hourly wage rates for Grades A, A1,

AA, AA (start), AB, B, C, D, DD, DDD, E, F, G and H respectively.

19. However, that 2011 agreement states the following for ea
two years respectively:
‘B.  For the period 1 July 2012 to 30 J;

Grade A - 7%
Grade H- 8%

“Note:

The same percentage wage spread between the respective

Grades will be applied in respect of the following wage tables:

e All the wage tables set out at Clause 3(A)(a) to (f) above.
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24.

25.

e The wage table set out at item 8 of Annexure B.

e The wage table set out at item 1.8 of Annexure,H

parties to the Bargaining Council did not

The applicants, in their supplementary founding affidavit, referred to the
absence of detailed, specified increases in wage rates relating to the

second and third years of the collective agreement concluded in July

2011.

In May 2012 the Bargaining Council attempted unilaterally to impose wage

increases in respect of the Grades between Grades A and H by publishing
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a notice detailing such wage increases. When NEASA pointed out that this

was ultra vires the powers of the Bargaining Council, the Council brought

26. that the Minister was aware of the lacuna in the July 2011
collective agreement and of the fact that for that agreement to be
amended for purposes of the new request for extension under section
32(5), it would have to be amended by the parties to the Bargaining
Council. (The applicants’ contention is that this did not occur. In essence,
the “agreement’ submitted to the Minister on 14 January 2013 for

extension to non-parties was not a collective agreement properly so called.
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It was a document which purported to be an amended version of the
earlier collective agreement, signed off by certain representatives of the

Bargaining Council and some of the parties thereto.)

Was noted that the wage tables for 2013/2014 had been
slculated in terms of the wage model in the 2011/2014
Settlement Agreement providing for a 7% increase at Rate A and
8% at Rate H with an agreed intermediate percentage wage

spread between the grades.

* The wage tables for 2012-2013 had been calculated on a

similar basis and issued to the industry.

* |t was also agreed that both wage tables be gazette. (sic)
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* Both wage tables had been calculated in terms of the wage

models in the 2011-2014 Settlement Agreement, which has

been gazette. (sic)

Collective Agreement ggheluded / Bargaining Council to
non-parties falling ‘of the Collective

Agreement within i

such agreement to non-parties.

31. On 28 March 2013, the Department of Labour addressed an email to an
official of the Bargaining Council in which the Department stated its

requirement for a resolution of the Bargaining Council in compliance with
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section 32(1), reflecting the decision to request the extension of the

agreement dated 14 January 2013.

32.

33.

e Council purported to conduct a postal vote

0(3) of the constitution. The notice of the postal vote

" Section 32 (1) reads:

2 Extension of collective agreement concluded in bargaining council

(1) A bargaining council may ask the Minister in writing to extend a collective agreement
concluded in the bargaining council to any non-parties to the collective agreement that are
within its registered scope and are identified in the request, if at a meeting of the bargaining
council-

(a) one or more registered trade unions whose members constitute the majority of the
members of the trade unions that are party to the bargaining council vote in favour of the
extension; and

(b) one or more registered employers' organisations, whose members em ploy the majority of
the employees employed by the members of the employers' organisations that are party to the
bargaining council, vote in favour of the extension.
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which was distributed via email at 12h39 on 4 April 2013 and required a

response by close of business on the same day, a time period of just over

,. ,o the Bargaining Council and to extend the agreement to all
norﬁes falling within the scope of the collective agreement within its
registered scope”. The second annexure consists of the minutes of the
Management Committee meeting held on 22 May 2012. Item 9 of that

minute records that members were requested to note and confirm the new

? The resolution does not state by which body t was passed, but | will assume that it was a
resolution of the Bargaining Council's Management Committee.
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industry wage rates and increases for the period 1 July 2012 to 30 June

2013 attached as Annexure D. |t records that NEASA opposed the motion

on the basis that neither the agreement nor the n nt Gazette

and H. The minute appears to record an agreeme

Council would obtain senior counsel's opinion ok

3'observance of the 201 2/2013

ndythe extension of the wage increases to

tthe Management Committee be (and is hereby) authorised
¢ empowered to proceed with the publication in terms of the
resolution attached in accordance with the recommendations as

set out in the covering letter hereto: and

34.2  that subject to a majority vote in favour of the abovementioned
main agreement, the President, Vice President and General
Secretary, or representative delegated by them, be authorised and

empowered to sign all documentation pertaining thereto for and on
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behalf of the parties and submit same to the Department of Labour

for amendment in terms of the provisions of the LRA.

on the other hand one or more employers;

employers’ organisations; or one or more

agreement concluded on 14 January 2013 neither meets the description of
a collective agreement as defined in the LRA nor as contemplated in the
Bargaining Council’s constitution which deals with tHe manner in which
collective agreements amongst parties to the Bargaining Council are

concluded.
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38. Clause 10 of the Bargaining Council’s constitution deals with the
conclusion of collective agreements. Clause 10(2) provides that any party

or group of parties may submit to the Council’s secretary a posals in

i

.'o"j'? that the proposal relates to the negotiation of an industry matter,
the date of the first negotiation meeting shall be decided at the next
meeting of the Council's Management Committee and such negotiating
meeting shall be held within thirty days of the Management Committee

meeting. It is unnecessary to refer to the further provisions of this item.
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41. The Bargaining Council's response to the contention that neither a
collective agreement as published in April 2013, nor any collective

agreement to amend the 2011 agreement was concluded on January

42. Far from alleging the conclusion of any such _'-:'57'-5'-.: rgaining

Council contended before this Cou rtthat th =

outcome of the Management Committee meetings of 22 May 2012 and 26
March 2013. The explanatory notes did not, in principle, constitute
amendments to the collective agreement and accordingly no amendment
process was required. Even if the Court was to conclude that the
explanatory note constitutes an amendment to the collective agreement it

was submitted that there was substantial compliance with section 32(1) of
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the LRA by virtue of the Management Committee meetings of 22 May

2012 and 26 March 2013.

44. The Minister, in her answering affidavit articulated this -"4 1of review

as follows:
44.1  The attack is that the Minister exceededih

the collective agreement.

ve agreement, there was no compliance with

2(1), (2), (3) and (8) of the LRA.

45.1  the extended agreement was purportedly concluded on 14

January 2013;

45.2  that the parties that concluded the amended agreement are
different from the parties that concluded the 18 July 2011

collective agreement:
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45.3 that the extended agreement seeks to introduce certain
amendments to the initial settlement agreement concluded on 18

July 2011;

. the Council did not meet or resolve to request extension of the

" amended collective agreement.

46. The Minister noted that the contention of the applicants was that because
the amendment of the collective agreement was not effected in
accordance with the provisions of the constitution of the Bargaining
Council and there was no request by the Bargaining Council to extend the

amended collective agreement, the Minister acted ultra vires her powers
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and acted irrationally in extending the amended collective agreement to

non-parties.

47. The Minister dismissed these contentions on the followin

47.1  the applicants appear to accept that the

amended the collective

47.2

lent, that is the LRA Form 3.5 date stamped 14

50 3 which | have made reference above;

gement Committee Meeting held on 22 May 2012 at which
: meeting it was resolved that the “Office” be authorised to do
whatever was legally necessary to ensure the observance of the
2012/2013 industry wage increases by the parties and the

extension of the wage increases to all other non-parties;

47.4  the applicants cannot challenge the decision to extend the
amended collective agreement on the grounds that the

amendments were not effected in accordance with the procedures
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provided for in the constitution of the Council and that the

amendments were not decided on by an organ of the Council such

48.

06 Effect of certain defects and irregularities
: (YRespite any provision in this Act or any other law, a defect does
ot inyalidate-
a),4the constitution or the registration of any registered trade union,

registered employers' organisation or council:
(b) any collective agreement or arbitration award that would otherwise
be binding in terms of this Act:
(c) any act of a council: or
(d) any act of the director or a commissioner.
(2) A defect referred to in subsection (1) means-
(a) adefect in, or omission from, the constitution of any registered trade
union, registered employers' organisation or council:
(b) avacancy in the membership of any council: or
(c) any irregularity in the appointment or election of-
(i) arepresentative to a council:
(i) an alternate to any representative to a council,
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(iif) a chairperson or any other person presiding over any meeting of a
council or a committee of a council: or
(iv) the director or a commissioner.”

49. Counsel furthermore invoked the judgement of van Niekerk .

South Africa & others v

[2012] 2 BLLR 198 (LC), van Niekefk J

rammatical‘ meaning of section 206(1)(b) read with subsection (2)(c)
immunises collective agreements and acts of bargaining councils from
attacks on their validity on account of any irregularity in the appointment
or election of any representative to a council, or any of its structures. The
applicants’ attack on the validity of an act of the bargaining council, at
least that part of it premised on the failure by the bargaining council to
comply with its constitution in so far as appointments to the management

committee are concerned, is precisely the kind of attack envisaged by
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section 206. What section 206 means is that even if the council or its

management committee were not constituted in accordance with its

- referred to above assist

50.

in which the problem is not some

92. The position, in essence, is this. The July 2011 agreement was lacking in
relation to the determination of wage increases for the Grades that fall
between A and H in the final two years of the agreement which was set to
expire at the end of June 2014. The Bargaining Council, to the extent that
it contended that the parties’ intention at the time of concluding the July

2011 agreement was clear albeit not adequately expressed in the written
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agreement, appreciated the need for rectification: hence their application
for rectification. An alternative to rectification would have been for the

parties validly to have amended that collective agreement. It

10! r It does not seek agreement to the amendment of the 2011

collective agreement in the manner contemplated in the “Note”, or at all.

55. The Minister's contention that the applicants do not in substance dispute
that the collective agreement of 2011 was in fact amended is difficult to
understand. The applicants, in their supplementary founding affidavit, point
out that the 2011 agreement does not stipulate wage increases for Grades

other than A and H for the 2012 to 2014 period. The parties to the
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Bargaining Council have not concluded a further collective agreement in

the Council dealing with wage increases since the 2011 agreement. The

The National Union of Metalworkers of South Africa (NUMSA), the

Bargaining Council and the Minister all submitted that any decision setting
aside the Minister’s decision and the extension of the collective agreement
to non-parties should be suspended in the interests of justice. The

applicants on the other hand submitted that | should not do so.
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59. The Constitutional Court in Dawood, Shalabi and Thomas v Minister of
Home Affairs 2000 (3) SA 936 (CC) at paras 59-60 held that if

administrative action is inconsistent with the Constitutio

compelled to declare the conduct unconstitutional a 1d '
Islamic Unity Convention v Independent

SA 294 (CC) at para 10:

“A Court's power under s 1
created by the Constitution. The'§ecti

or conduct that is inconsistent with the

h Resources (Pty) Ltd and Others 2011 (4) SA 113 (CC) held as

follows at paragraph 84.

“[84] It would be conducive to clarity, when making the choice of a
just and equitable remedy in terms of PAJA, to emphasise the
fundamental constitutional importance of the principle of legality,
which requires invalid administrative action to be declared

unlawful. This would make it clear that the discretionary choice of
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a further just and equitable remedy follows upon that fundamental

finding. The discretionary choice may not precede the finding of

Ut even then the 'desirability of certainty'

dlpst the fundamental importance of the

61.

h apparent anomaly that an unlawful act can produce
- effective consequences is not one that admits easy and
4 consistently logical solutions. But then the law often is a pragmatic

blend of logic and experience. The apparent rigour of declaring
conduct in conflict with the Constitution and PAJA unlawful is
ameliorated in both the Constitution and PAJA by providing for a
just and equitable remedy in its wake. | do not think that it is wise
to attempt to lay down inflexible rules in determining a just and

equitable remedy following upon a declaration of unlawful
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administrative action. The rule of law must never be relinquished,
but the circumstances of each case must be examined in order to

determine whether factual certainty requires som ration of

legality and, if so, to what extent. The approach
on the kind of challenge presented —

interests involved, and the extent or -, N
constitutional right to just ;

case.”

imposition of a collective agreement on non-parties, it does so subject to

reasonable requirements and safeguards calculated to ensure that this is

not done in an arbitrary manner and without strict compliance with the

requirements of that section.

63. Where, as here, the Bargaining Council and the Minister have been given

two opportunities to get their proverbial house in order and have failed to
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do so in ways that are both obvious and fundamental, the time comes
when the Court ought not to lend its imprimatur to such unauthorised

infringement of the rights of affected parties.

behave,in a precipitate manner which will occasion industrial action and

the mere spectre thereof, as a matter of speculation, is insufficient for me
to exercise my discretion in such a manner as to give effect to

unauthorised administrative action.

66. On the question of costs, | am persuaded that it is in the interests of justice
that the applicants are entitled to their costs. NUMSA'’s opposition was

extremely limited and did not contribute in any material way to the burden
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of costs borne by the applicants. Whilst | consider that the Bargaining

Council is more culpable for the irregular way in which it sought extension

of the collective agreement and for its failure candidly tg :

already made their submissions to

' with the

e, Ministep,and as the Minister was

about to make her decision, is.Unfortunate. =

67.2

ng order is made:

‘The decision of the Minister of Labour taken in April 2013 to

extend the terms of a collective to non-parties that fall within the

registered scope of the second respondent is reviewed and set

aside

Government notice R268 published in the Government Gazette
No. 36338 on 12 April 2013, is declared invalid and of no force or

effect.
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67.3  The costs of the application are to be paid by the first and second
respondents jointly and severally, the one paying the other to be

absolved, such costs to include the costs of two co

Date Argued: 1 July 2014
\1
Date of Judgment: 42-Decer
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